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EDITORIAL NOTES. 


At last the highest Court in this State has decided that the Act 
of 1911, giving compensation to injured workmen or their depend- 
ents, should be called the “Workmen’s Compensation Act.” The 
opinion was rendered November 16th by Trenchard, J., in Gregutis 
v. Waclark Wire Works, and will be found in this number of the 
Journal. In this same issue will be found opinions by other mem- 
bers of the Court of Errors and Appeals, sitting in the Supreme 
Court, referring to the Act as the “Employers’ Liability Act.” 
Evidently the Judges have not been agreed as to what the designation 
should be, and this all comes about because the Legislature, in en- 
acting the law, did not take the pains to state what it should be 
called. In England, where they do such things better, any important 
new legislation of this nature is designated by a name, and, there- 
after, in all references to it, such designation is used. The Act of 
1909, which the 1911 Act supersedes, is stated in the same opinion 
to be properly designated the “Employers’ Liability Act,” but, as 
this Act is now without force, it follows we only have one working 
Act, the title to which the Court says should be as stated. Of 
course the decision referred to is not in the nature of a mandate, but, 
presumably, the members of the Bar, in their briefs and arguments, 
and the Judges of the Common Pleas, and, if is to be supposed, all 
the Judges of the Supreme Court themselves, will consider this 
suggestion of the Errors and Appeals authoritative. The Journal 
will hereafter adopt this approved designation, without, however, 
seeing any particular reason why the more commonly used title is 
not as good as the other. 





After being incarcerated in the State Prison for eight years, one 
John Edward Schuyler, of Hunterdon county, has been paroled. 
The crime for which he was imprisoned was murder, in the first de- 
gree, on which he was sentenced to death. His conviction was based 
wholly on circumstantial evidence, said not to have been peculiarly 
strong. The time was twice fixed for his electrocution, and he only 
escaped the chair at last by the confession of the real murderer. 
Had it not been for the persistent efforts of ex-Governor Stokes 
and of the New York banker, Mr. C. Ledyard Blair, for whom 
Schuyler formerly worked (at Mr. Blair’s home in New Jersey), 
and who advanced the money for Schuyler’s last successful fight to 
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gain release, the death chamber would have had him as its victim. 
The lucky, or unlucky, defendant figures out that, during his im- 
prisonment, he has lost in wages $8,640, by foreclosure of mortgage 
$1,400, by savings gone and borrowed money for his defense $2,050, 
tools lost when arrested $250, and expense of gaining release $700, 
making a total of $13,040. This is a pretty large sum to pay for 
mistaken circumstantial evidence, and does not take into account 
the torture of being imprisoned, although innocent, for eight long 
years, nor the injury inflicted upon his family. This is a case in 
which the State should be called upon for a reimbursement of money 
lost, and the law ought to provide for it. 





Punishments are not always just, or rather equitable, when 
based upon circumstantial evidence. We have another case in mind 
to illustrate the point, although we cannot be sure of all the facts, 
and do not enter into details. A young foreigner in one of the 
counties of this State, whose age we think was only about seventeen 
years, was convicted by a jury, and doubtless properly so, of murder 
in the first degree. The boy’s youth might not, of itself, have been 
sufficient to have induced the Court of Pardons to commute his 
sentence to the electric chair, and so it is not so much the fact that 
he was recently electrocuted that induces this notice, as the alleged 
fact, as testified to by the boy, himself, and with some circum- 
stances going to show the truth of his testimony, that he was directly 
induced to commit the murder by another man, by whom he was 
employed, for a money consideration and through fear. This man 
went scot free. The general belief of those conversant with all the 
facts, as brought out on the trial, is that the real culprit escaped 
because sufficient proofs could not be brought before a Grand Jury 
to secure his indictment. We could enlarge upon the circumstances, 
but it would now do no good, and we only refer to the case to say 
that such happenings as this, and that of the Schuyler case, tend to 
create a sentiment more and more adverse to capital punishment. 





It is well that the 1913 Liquor License Law is to be taken up 
to the Supreme Court for an adjudication upon just what it means. 
It always seemed to us to be a ridiculous enactment, being to the 
effect that new places in the business of retailing liquors should be 
licensed only after public advertisement for bids, and then should 
go to the highest bidder. On its face the Act would do away with 
any outlook the Court might have or should have upon the character 
of the bidder, or the location of the inn or saloon, and at the same 
time, would permit, if not require, that new licenses should be 
issued “until the ratio of population to the number of licenses issued 
shall be greater than five hundred to one.” Must the Common 
Pleas Judge of any county sign an order for an advertisement for 
bids upon the application of anybody who desires to apply for a 
new license? The Act is bunglingly conceived, and bad in principle, 
and it will be interesting to see what the Supreme Court will do 
with it. The case to be appealed is that of an application in Ocean 
county, wherein Judge Carmichael took the ground that he could 
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n. |) sign or refuse to sign an order for an advertisement, the Judge con- 
1- |) struing the law (as, it is said, it has been construed by Judge 
re | Martin in Essex county) against any requirement to order an ad- 
0, ' yertisement. Heretofore, if a Common Pleas Judge was not satis- 
0, fied that an additional hotel or saloon should be located in a certain 
yr +4 place and should be conducted by the applicant, the law required 
it him to reject the application. If, under the 1913 Act, he is obliged 
g to advertise for bids whenever a new applicant desires to start the 
n bidding scheme into operation, the Judge at once loses any dis- 
y cretionary oversight over the whole matter, except of passing upon 
the question of who bids most. The law is such a backward step in 
this State that it is to be hoped the 1915 Legislature will repeal 
n the Act without any ado. 
d 
S, The question of whether an answer to an action at law, stating 
e simply that the plaintiff was guilty of contributory negligence, and 
n without setting forth particulars, is sufficient, has not been decided, 
r ' so far as we know, by any of the Judges of the Supreme Court, until 
n recently. Many of our readers will recall the fact that, in 36 N. 
's J. L. J., p. 233, we printed what we chose to call “Model Pleadings 
t Under New Practice Act,” the same having been made in an actual 
d case in this State by law firms of high repute. Reference to these 
‘ _ pleadings will show that the answer setting forth contributory 
y ' negligence was more specific than a mere statement that the defense 
's ' of contributory negligence would be relied upon. The view that 
n such additional specific statement should be made in an answer is 
e one generally held by the Bar of the State, but it is the opinion of 
d the Chief Justice that it is unnecessary. The case to which we now 
y refer is that of Levitt v. Windsor, an action at law in which the 
3 _ answer, as filed by Messrs. Lindabury, Depue & Faulks, of Newark, 
y | as attorneys of the defendant, was as follows: 
A “First defense. 1. He denies the truth of the matters contained 


in the complaint heretofore filed in the above-stated cause. 

“Second defense. 1. He says that the plaintiff was guilty of 
contributory negligence.” 

On the filing of this answer plaintiff gave notice of an appli- 
cation for an order directing the defendant to set forth “a more 
particular, fuller and more specific statement of the contributory 
negligence alleged by the defendant as a second defense in the 
answer,” etc., and the application was argued November 28, 1914, 
before the Chief Justice, who denied the application, “being of 
opinion that the second defense in the said answer is properly and 
sufficiently pleaded,” as appears by the order made in the cause. The 
action was brought in the Supreme Court. Whether this same view 
would be held by all the members of the Supreme Court we do not 
know, but we cannot help having our doubts about it. 








f 

i The number of deaths among the members of the Bar of this 
i State in 1914 was considerably larger than usual. If we mistake not, 
the death roll numbered about thirty-six. Those best known were 
Supreme Court Justice Willard P. Voorhees, ex-Judge of the Court 
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of Errors and Appeals Garret D. W. Vroom, Judge Francis Child, 
William Nelson, of Paterson; Francis B. Lee, of Trenton; Joseph L. 
Munn and Michael T. Barrett, of Essex county, and Eugene Emley, of 
Paterson. But there were others equally well known in the portions 
of the State where they resided. ‘Thirty-six is a pretty heavy toll 
for the legal profession to pay to the reaper, Death, in one year. 





That the proposition for a Constitutional amendment of National 
prohibition was certain of defeat in the House of Representatives 
was a foregone conclusion, but it was more surprising that the reso- 
lution came so near being carried. The number of votes for the 
amendment was 197, and against it 189, so that it would have re- 
quired 61 more votes to make the necessary two-thirds. The fact 
that a majority of the House of Representatives put themselves on 
record in favor of a prohibitory amendment shows that the subject 
is being pushed forward with rapidity. Only one vote was cast for 
the amendment by any of the New Jersey delegation, it being by 
Mr. Baker, of the Atlantic City district. 





A committee of the American Institute of Criminal Law, which 
has been at work for the past three years in an endeavor to solve 
the problem of expert testimony, made a report sometime ago, which 
was also adopted by a committee of the American Medical Associa- 
tion, and will probably come up next year before the American Bar 
Association. The result of the agreement by the committee referred 
to is embodied in a bill termed “A bill to regulate the use of expert 
testimony,” which bill, briefly stated, is as follows: Section one em- 
powers the Judge, where the existence of mental disease or derange- 
ment on the part of any person becomes an issue in the trial of a 
case, to summon one or more disinterested, qualified experts, not 
exceeding three, to testify at the trial, but this shall not preclude 
either party from using other expert witnesses at the trial. Section 
two provides that no testimony shall be received from witnesses 
summoned by the accused until the expert witnesses have been 
given opportunity to examine the accused. Section three provides 
that the Judge shall commit the accused to the State Hospital for the 
Insane, to be detained there for purposes of observation until further 
order. These are the salient points of the bill, and no doubt they will 
be widely discussed by the leading periodicals of the country. 





At the October meeting of the American Bar Association, at 
Washington, the Committee on Taxation made an elaborate report 
upon the Income Tax Act passed by Congress, and naturally they 
came to the same conclusion, which all lawyers have entertained 
since the Act reached the statute book. The defects are all stated 
at length and specifically, and the report concludes with this 
language, which it is certain nobody can gainsay: “Apart from spe- 
cific defects the structure and language of the Act as a whole is open 
to the gravest objections. A revision of the law should, therefore, 
extend to its form as well as to its substance. The entire Act 
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book an income tax law so arranged and expressed as to be con- 
venient for reference, consistent in all its parts and capable of being 
understood by a citizen of average intelligence.” 





A correspondent, who is a justice of the peace, inquires whether 
Chapter 171 of the Laws of 1914 (P. L., p. 327), relating to col- 
lections, applies to justices of the peace. The law is explicit and 
requires that no person, partnership, association or corporation shall 
engage in the business of collecting, or receiving payment for others 
of any account, without filing with the Secretary of State a bond in 
$5,000, and the only exceptions made are attorneys-at-law and duly 
incorporated banks or trust companies. The Act would seem to 
apply, not only to justices of the peace, but also to real estate agents, 
who make it a business to collect rents. The object of the Act, 


‘doubtless, was to reach certain justices of the peace who, in the larger 
cities, are said to have made collections without turning them over 
‘to the creditors, but that it is too far reaching is also apparent. 





HENRY ERSKINE. 


There is no question that the greatest advocate that ever practised 


‘at the English Bar was Thomas, Lord Erskine; it is almost equally 


“certain that no advocate at the Scottish Bar has ever enjoyed a 


greater reputation than his brother, Henry Erskine. His wit, his 
eloquence, and his forensic ability were long one of the traditions 
of the Parliament House. The remains of his oratory now in ex- 
istence are scanty. It is true that the report of his address to the 
jury on behalf of the notorious Deacon Brodie is still extant; one 
may still read his fine speech for Colonel Mackenzie of the Ross and. 
Cromarty Rangers and his fellow prisoners, who were charged with 
murdering a man in the streets of Aberdeen during a King’s birthday 
disturbance, and who were acquitted as the result of Erskine’s ex- 
ertions; but apart from those two efforts the eloquence and brilliance 


of Erskine have become a mere memory, a tradition of grace and 


power. It is said that neither of the two speeches mentioned reached 
the highest level of his attainment, yet they make us regret that 


‘more of his oratory has not been ‘handed down. 


Henry Erskine was the second son of the tenth Earl of Buchan, 


/and was born in 1746. The Earl of Buchan was religious and devout. 
a He belonged to the connection founded by Selina, Countess of Hunt- 
ingdon, and lived for a time at Bath to be near that lady and her. 
sect. The youthful Harry, as might have been expected, was brought 
up with strictness and an entire absence of indulgence; but the 
experience of his youth did not sour or spoil him. He developed 
into a man of education and refinement, with polished and captivating 
manners. He studied at the universities of St. Andrews, Glasgow, 
and Edinburgh, where he acquired a wide knowledge of many sup- 
Hjects. In 1768, he was admitted a member of the Faculty of 


Advocates. Four years after he married Christian Fullerton, heiress 


{ of the estate of Newhall, in Fife. The young couple set up house 
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in a lofty tenement in Halkerston’s Close, in the High street. Edin- 
burgh was then, to quote Sydney Smith, a city of “odious smells, 
barbarous sounds, bad suppers, excellent hearts, and most en- 
lightened and cultivated understandings.” Erskine was the most 
delightful of companions, and one of the handsomest men in Scot- 
land, and he soon became very popular in the society of the Cowgate 
and the Canongate. Like many other young lawyers of his day, he 
took a prominent part in the debates of the General Assembly of the 
Kirk of Scotland, where he was one of the leaders of the “High- 
flyers,” and an opponent of the “Moderates.” He soon acquired a 
great reputation, and received the honor of being put forward by 
his party as a candidate for the post of Procurator of the Church, 
but was defeated by William Robertson, afterwards Lord Robertson. 

Erskine speedily acquired a prominent position at the Bar, where 
his gifts and endowments had full scope. Lord Cockburn speaks 
of “his tall and rather slender figure, a face sparkling with vivacity, 
a clear, sweet voice, and a general appearance of elegance which gave 
him a striking and pleasing appearance.” He says that “his play- 
fulness was always an argumentative instrument. He reasoned in 
wit, and, untempted by the bad taste and the weakness of desiring 
to prolong it for his own sake, it ceased the very instant that the 
reasoning was served.” Lord Jeffrey says that “he was distinguished 
not only by the peculiar brilliancy of his wit and the gracefulness, 
ease, and vivacity of his eloquence, but by the still rarer power of 
keeping those seducing qualities in perfect subordination to his judg- 
ment. By their assistance he could not only make the most repulsive 
subjects agreeable, but the most abstruse easy and intelligible.” 

The wit and gaiety of Erskine were always welcomed by the 
Judges, who were glad of a break in the tedium of their dull and 
monotonous work. A poetic effusion says that he:— 


‘‘Whene’er he spoke, 
Made law seem lightsome by his mirthful joke. 
Even stern-faced Newton could not gravely sit, 
But shook his wig at Harry’s playful wit.” 


He was as popular with his juniors as with the Judges, and 
would protect them from the assaults of the Bench. A young coun- 
sel who was with him in an important cause ventured to say that 
he was surprisef to hear what had just fallen from their Lordships. 
This called forth a sharp reproof which covered the young counsel 


with confusion. Erskine came to the rescue by expressing the fullest 7 
concurrence in the regret felt by his young friend at an imprudence | 


which was entirely owing to inexperience. ‘When he has practised,” 
said Erskine, “as long, or half as long, at this Bar as I have, I can 
safely assure your Lordships that he will be surprised at nothing 
your Lordships may say.” 


On the formation of the Coalition Ministry in 1783, Erskine was © 





“2 i See 


= 


appointed Lord Advocate in the place of Henry Dundas, afterwards a 


Lord Melville. His friend Adam wrote to him, referring to the dis- @ 
tinction of his brother Thomas at the English Bar. “I expect soon} 
to see the time when the two Erskines, in two different climates | 
practising, are to be at the head of the profession in the different | 
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countries, where, unlike Castor and Pollux of old, the one will not be 
in the shades below when the other is in heaven, but both at once 
lords of the ascendant in their respective hemispheres.” Erskine, 
although appointed a member of the administration, did not succeed 
in getting a seat in Parliament, and remained in Edinburgh as 
manager of the Whig interest. His tenure of the office of Lord 
Advocate was not a long one. Shortly after his appointment he 
playfully remarked to Dundas in the Parliament House that he was 
about to order his silk gown, the official costume of the Lord Ad- 
vocate. Dundas jocularly replied: “It is hardly worth while for the 
time you will want it. You had better borrow mine.” The prog- 
nostication of Dundas proved correct, and Erskine soon had to make 
way for Mr. Hay Campbell. In 1785 he was consoled for the loss 
of his official rank by being appointed Dean of the Faculty of Ad- 
vocates. 

Erskine was a friend and patron of Burns. In December, 1786, 
Burns wrote to his friend, Gavin Hamilton, that Lords Glencairn 
and Erskine had taken him under their wing. Burns happened to be 
present at the trial of a cause in which the Lord Advocate, Hay 
Campbell, and Erskine were opposed to one another. His impres- 
sions were conveyed in two stanzas, headed, “Extempore in the 
Court of Session.” The Lord Advocate comes first. 


“He clenched his pamphlets in his fist, 
He quoted and he hinted, 

Till in a declamation mist 

His argument he tint it: 

He gaped for’t, he graped for’t, 

He fand it was awa, man: 

But what his common sense came short 
He eked it out wi’ law, man. 


“Collected, Harry stood a wee, 

Then open’d out his arm, man; 

His Lordship sat wi’ ruefu’ e’e 

And eyed the gathering storm, man. 
Like wind-driven hail it did assail, 

Or torrents owre a lin’, man; 

The Bench sae wise lift up their eyes, 
Half-wauken’d wi’ the din, man.” 


If Erskine was as stormy as the poet described him it was an 
unusual aspect, for his ordinary style was remarkable for grace and 
polish. 


In 1796 Erskine received a blow which he felt very keenly. The 
office of Dean of Faculty was, of course, an annual one, and in that 
year Erskine was not re-elected. He had given offence by his 
political action, and Robert Dundas, of Arniston, the Lord Advocate, 
was chosen by a majority of eighty-five. Great feeling was mani- 
fested in Edinburgh over the struggle, and Burns gave vent to it in 
verse :— 


“Dire was the hate at old Harlaw, 
That Scot to Scot did carry, 

And dire the discord Langside saw 
For beauteous, hapless Mary; 

But Scot with Scot ne’er met so hot, 

Or were more in fury seen, sir, F 
Than ’twixt Hal and Bob for the famous job 
Who should be Faculty’s Dean, sir.” 
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Erskine tried to endure the slight with equanimity, but at times 
his feelings of irritation broke away from control. At some public 
Whig dinner at the time the chairman proposed “the health of: the 
gentlemen of the Faculty who had done themselves the honour of 
voting for Mr. Erskine’s re-nomination to the Deanship,” Mr. Erskine 
rose and quietly remarked: “Mr. President, would it not be sufficient 
to propose the health of the gentlemen of the Faculty?” 

In 1804 he was offered, but refused, the post of Lord Justice- 
Clerk. Two years after, on the death of Pitt and the accession of 
the Ministry of All the Talents, he again became Lord Advocate. 
He was successful in getting into the House of Commons shortly 
after his appointment, but only sat there for a year. His first ap- 
pearance in London in a professional capacity was, according to 
Lord Campbell, in a cause at the Bar of the House of Lords. Great 
curiosity was evinced as to whether he was equal to his brother or 
not, and Lord Brougham has given his view. “If I were to name,” 
he wrote, “the most consummate exhibition of forensic talent I ever 
witnessed, whether in the skillful conduct of the argument, the 
felicity of the copious illustrations, the cogency of the reasoning, or 
the dexterous appeal to the prejudices of the Court, I should without 
hesitation at once point to his address on Maitland’s Case; and were 
my friend Lauderdale alive, to him I should appeal, for he heard it 
with me, and came away declaring that his brother Thomas (Lord 
Erskine) never surpassed, nay, he thought, never equalled it.” 

The last years of Erskine’s life were years of disappointment 
and chagrin. He had hoped to obtain one of the higher judicial ap- 
pointments in Scotland, but, while they were kept dangling before 
his eyes, no one of them was given to him. Some years before his 
death he threw away the law, as he said, like a dirty clout, and de- 
voted himself to his books and rural pursuits. In 1817 he died, and 
the inscription, “To the best-beloved man in Scotland,” was engraved 
on his tomb.—Canadian Law Times. 


IN DEFENSE OF TH® PURLIC DEFENDER. 


The necessity of creating the office of “Public Defender,” now es- 
tablished in Los Angeles and in Houston, Texas, is being urged for the 
county of New York by Mayer C. Goldman, of the New York Bar, in 
an able paper, partly quoted in Bench and Bar for June, 1914, and 
commented upon in both that number and the issue for July, 1914. 
The demand for this office is a reasonable one upon both philosophic 
and practical grounds. It would not be contended that the basis of 
the prosecution of crime by the State is the satisfaction of the desire 
for revenge by the community in general, or the friends and kinsmen 
of the victim in particular, against the criminal. Nor does the State 
prosecute crime, primarily to punish the violator of its criminal code. 
The State itself prosecutes crime because private reprisal by the in- 
jured party and his friends against the criminal and the latter’s coun- 
ter reprisal would destroy all order, though, in this maintenance of 
order, the State does, incidentally, satisfy private vengeance. But on 
this theory, it is just as important for the State to defend the accused 
as to prosecute him, lest the first reprisal against the accuser or the 
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State itself come from one who thinks he has been, or perhaps has 
really been unjustly punished on account.of the power of the State 
having been lent to the prosecution alone. There is as much danger of 
the destruction of public order from the use by the State of its re- 
sources to prosecute only, as there would be in its use of its resources 
only to defend those charged with crime. Thus, public order can, in 
the long run, rest only upon an even handed system of justice which 
defends, theoretically and practically, as efficiently as it prosecutes, 
those charged with crime. Every student of law knows that 
theoretically, it is as much the duty of the State’s Attorney and the 
Court to attempt to confirm the claims of those who are charged with 
crime that they are innocent, as to confirm the charges of their guilt. 
Legal history shows that in State trials as far down as two hundred 
and fifty years ago, the accused was not permitted to have counsel 
to represent him, and had not the right to compel the attendance of 
witnesses in his behalf by subpoena, because it was said by the Court 
and prosecutors, “We will protect you better than your own counsel, 
and will ourselves bring in the witnesses to prove your innocence”— 
rather anomalous practice—human nature being what it is—of a good 
enough theory. 

In counties of sparse population, the State’s lawyer may perform 
the double function of prosecutor and defender properly. There are 
net sufficient “cases” (every one of which concerns a human being, 
by the way) to require a huge machine of the law to deal with crime. 
Hence, each case can be given all the attention it deserves from the 
viewpoint of both guilt and innocence. Furthermore, in such com- 
munities, the population is usually familiar with the person con- 
cerned, his reputation and his past conduct, and as much of the 
nature and details of the offense as it can be given an outsider to 
know, and so the State’s Attorney is to some extent held to an even 
and impartial discharge of his duty as a punisher of guilt as well as a 
defender of innocence, by an intimate public opinion, yet is pre- 
vented from becoming only a prosecutor through routine or inertia, 
to vent his personal animus, or to make a record; though a stranger 
in a small community, unfortunate enough to be charged with a 
serious crime, does not get the benefit of these forces and often fares 
worse than in a center of large population. But in such centers, the 
“cases” are so numerous and concern those who are poor and obscure 
to such an extent, that it would seem expedient, for the sake of 
efficiency alone, to commit the duties of prosecutor and defender to 
separate public officers. 

As for the Judge, either in a small or large community, he is, 
under our system of law, only a referee between two contending 
lawyers in those criminal cases, where even a guilty defendant has 
able and high priced counsel to “save the record;” while in the case 
of a friendless and innocent, but perhaps bewildered defendant, caught 
in the machinery of the law, he may work his will, colored by the 
point of view of the State’s Attorney, who has necessarily taken his 
point of view from the reports of many cogs in a large machine, 
whose chief function, at least, is to prosecute guilt and not to un- 
earth innocence. 
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It is true that large daily newspapers produce to an extent the 
same effect of giving the public information of crimes, in great centers 
of population, that the personal contact of small communities pro- 
duces. But this information does not cover the great numbers of 
cases in which the poor and obscure are charged with and tried for 
crimes and misdemeanors—cases which do not happen in small com- 
munities. 

The institution of the “Public Defender” is simply the system- 
itizing of the double function of the State in dealing with crime, made 
necessary by conditions in large centers of population; and like any 
process in which there is a division of labor, the work in each de- 
partment comes to be performed with greater efficiency and precision, 
and with less waste and at smaller cost. The work of each division 
co-operates into a whole process such as is never produced without 
a division of labor. It is logical to suppose that with the institution 
of the Public Defender, the prosecutor’s office would require but half 
of the working force, which it now needs. For, on the argument of 
the defenders of the present system, half of the prosecutor’s energy 
is presumably used to establish the innocence of those charged with 
crime. Thus it would seem that the plan of the public defender 
would not only not cost the public more than the present system, but 
on account of the saving through the division of labor, would tend to 
cost the State less to deal with crime. 

Of course, the change would chiefly affect the needy, the weak, 
the lowly and all that class which is usually submerged in centers 
thickly populated, but society owes a duty to these because it is 
chiefly responsible for their existence. At the present time, it is 
thought that this duty is discharged when the Court appoints a lawyer 
to defend the person accused of crime who cannot hire his own coun- 
sel. There may be exceptions, but it is undeniable that as a rule 
such work is given to young and inexperienced lawyers, who hurt the 
cases they defend, as often as they help them. But whatever the re- 
sult of such practice is, it is unfair either to able practitioners or to 
inexperienced and incompetent ones alike, to require them to give 
their services for nothing, as long as the present system of the 
privately paid trial bar exists in the profession of the law. 


Changed economic and social conditions have made business of 
all activities, usually called professions and particularly so of the law. 
The law business consists in turning as many matters into fees as 
possibile. As long as the Ikwyer does this in the course of practice 
in his office, the public is not directly concerned, but when the lawyer 
comes with the case of his client into a court, maintained at public 
expense and there at the expense of the people, maneuvers and con- 
ducts a battle with the opposing side, for the purpose of winning his 
client’s case, the absurdity and evils of the present system of a 
privately paid trial bar are apparent. Suppose that the scientists 
were paid to determine the laws of medicine, or chemistry or mathe- 
matics or any other science according to the interests of the men who 
paid them. How far would the human race have traveled along the 
path of progress on which science has led it? Nothing but a trial 
conducted in the spirit of the scientific investigator and not the spirit 
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of the hired fighter is to the interest of the public, which pays the bill 
in the long run. In no department of the administration of the law 
are the evils of the present system of a privately paid trial bar more 
manifest than in the administration of the criminal law. Under the 
system of the public defender, as well as the public prosecutor, both 
sides would be operating under a system tending to elucidate the 
truth, whichever side it hurt or benefited and not to win the case. The 
fact that the defendants who were unable to hire private counsel 
would be the chief beneficiaries of such a system, while the evils of 
the present system would still obtain in the cases of those who could 
hire private counsel, is no argument against this reform, but rather 
an argument in its favor. It seems to the writer that an innocent 
man charged with crime, would rather be represented by the public 
defender with his organization at the service of his case than by 
private counsel, even if he could afford such counsel. If all defend- 
ants in criminal cases cannot be compelled to resort to the public de- 
fender for constitutional reasons, so much the worse for these con- 
stitutional reasons, rather than for a system which would sweep 
away some of the obvious evils of the administration of our criminal 
law.—Abram E. Adelman, of Chicago, in Journal of Criminal Law. 





GREGUTIS v. WACLARK WIRE WORKS. 


(N. J, Court of Errors and Appeals, Nov. 16, 1914), 
‘Workmen's Compensation Act’’ Proper Designation of 1911 Act—Presumption of Accept- 
ance of Section 2— When Accepted Death Act Not Applicable. 
Action by Eva Gregutis, Administratrix, against the Waclark 
Wire Works, a corporation. Appeal from judgment for defendant 
in the Supreme Court. 


Mr. John J. Stamler for appellant. 
Messrs. Kalisch & Kalisch for appellee. 


TRENCHARD, J.: This action was brought by the adminis- 
tratrix of the decedent to recover, under the Death Act (P. L. 1848, 
p. 151; 2 Comp. St. 1910, p. 1907), damages for his death. The de- 
fendant moved before Mr. Justice Bergen to strike out the com- 
plaint on the ground that it disclosed no cause of action. The motion 
was — and the plaintiff appeals from the judgment subsequently 
entered. 

The complaint averred, in effect, that on September 15, 1913, the 
decedent was hired and employed by the defendant company; that 
whilst so employed he was killed by an accident arising out of and 
in the course of his employment; that he left surviving him a father, 
mother, three sisters, and a brother, all of whom were dependents 
upon the decedent for support, and all of whom were aliens not resi- 
dents of the United States, and that: 

“Therefore, the administratrix is not entitled to recover against 
the said defendant, under and by virtue of an Act of the Legislature 
of the State of New Jersey entitled ‘An Act prescribing the liability 
of an employer to make compensation for injuries received by an 
employé in the course of employment, establishing an elective 
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schedule of compensation, and regulating procedure for the de- 
termination of liability and compensation thereunder,’ approved 
April 4, 1911 (P. L. p. 134), and the supplements thereto and amend- 
ments thereof.” 


We are of the opinion that the complaint did not state a cause 
of action. 


The Act of April 4, 1911 (P. L. p. 134), to which hereinafter we 
shall have occasion to refer, is sometimes called the “Workmen’s 
Compensation Act” and sometimes the “Employers’ Liability Act.” 
Counsel in the present case call it the latter. Of course it has the 
characteristics of both, yet, since its chief purpose was compensation 
to injured workmen or their dependents, we think it is more properly 
to be referred to as the “Workmen’s Compensation Act” rather than 
the “Employers’ Liability Act.” The Act of April 13, 1909 (P. L. p. 
114), is of the latter character. 

Prior to our Workmen’s Compensation Act it was held in Myers 
v. Holborn, 58 N. J. Law, 193, that no action will lie in this State 
for an injury caused by death, with the exception of that provided 
by the Death Act. P. L. 1848, p. 151; 2 Comp. St. 1910, p. 1907. 
Section 1 of the Death Act, under which this action is brought pro- 
vides: 

“That whenever the death of a person shall be caused by wrong- 
ful act, neglect, or default, and the act, neglect, or default is such as 
would, if death had not ensued, have entitled the party injured to 
maintain an action and recover damages in respect thereof, then and 
in every such case the person who, or the corporation which, would 
have been liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person injured,” etc. 

Since that Act limited the relief granted thereby to recovery 
in cases where the decedent would, if death had not ensued, have 
been entitled to maintain an action, we must now consider whether 
the plaintiff’s intestate, if living, could have maintained an action. 
[In order to determine that question we turn to our Workmen’s Com- 
pensation Act and observe that paragraph 9 thereof (P. L. 1911, p. 
136) provides as follows: 


“Every contract of hiring made subsequent to the time provided 
for this Act to take effect shall be presumed to have been made with 
reference to the provisions of section 2 of this Act, and unless there 
be as a part of such contract an exffress statement in writing, prior 
to any accident either in the contract itself or by written notice from 
either to the other, that the provisions of section 2 of this Act are 
not intended to apply, then it shall be presumed that the parties have 
accepted the provisions of section 2 of this Act and have agreed to 
be bound thereby,” etc. 

That Act took effect July 4, 1911. The contract of hiring set out 
in the complaint was made subsequently, and since the complaint does 
not aver that the contract contained any express statement in writ- 
ing that section 2 of the Act was not intended to apply, nor that any 
written notice to that effect was given, it is presumed that the parties 
accepted and were bound by the provisions of that section. 
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Now paragraph 7% (section 2) of the Workmen’s Compensation 
Act (P. L. 1911, p. 136) provides that: 

“When employer and employé shall by agreement, either ex- 
press or implied, as hereinafter provided, accept the provisions of 
section 2 of this Act, compensation for personal injuries to or for the 
death of such employé by accident arising out of and in the course of 
his employment shall be made by the employer without regard to 
the negligence of the employer, according to the schedule contained in 
paragraph eleven,” etc. 

And paragraph 8 (section 2) provides that: 

“Such agreement shall be a surrender by the parties thereto of 
their rights to any other method, form or amount of compensation or 
determination thereof than as provided in section 2 of this Act, and 
an acceptance of all the provisions of section 2 of this Act, and shall 
bind the employé himself and for compensation for his death shall 
bind his personal representatives, his widow and next of kin, as well 
as the employer, and those conducting his business during bank- 
ruptcy or insolvency.” 

By force of these provisions, therefore, the decedent, if he had 
suffered an injury not resulting in death, would have been limited 
to the recovery of the compensation provided for in section 2 and by 
the procedure and in the form provided in the Workmen’s Compen- 
sation Act, and he could not have brought suit for his injury in dis- 
regard of that Act. It follows, therefore, that the condition upon 
which a right of action is given to the personal representatives of a 
deceased person by the Death Act is not present in the case at bar. 

Moreover, it will be observed that the Workmen’s Compensation 
Act deals with cases where the injury results in death, and paragraph 
8 provides that, where the contract of hiring is subject to section 2 
of the Act such agreement shall be a surrender by the parties thereto 
of their rights to any other method, form, or amount of compensation 
or determination thereof than as provided in section 2, and. shall bind 
the employé himself, and for compensation for his death shall bind 
his personal representatives, his widow and next of kin. 

Obviously the remedy thereby provided in case of death, where 
the contract of the employé is subject to section 2, is inconsistent with 
the remedy provided by the Death Act, because the latter provides 
for a different procedure and a different rule of damages. Since the 
Workmen’s Compensation Act by its terms repeals all inconsistent 
legislation, the rights and remedies thereby given are substituted 
for those theretofore provided by the Death Act. 

The result is that where, as here, the employé contracts to work 
under section 2 of the Workmen’s Compensation Act, the damages 
to be paid by the employer in case of death are limited by that Act, 
and an action cannot be maintained in disregard of that Act. And 
this is so notwithstanding that Act provides (paragraph 12) that 
“compensation under this schedule shall not apply to alien depend- 
ents not residents of the United States.” The scheme of the Act is 
to give compensation in lieu of damages to certain dependents, and 
not to next of kin as such. The Legislature saw fit, as a matter of 
public policy, to exclude nonresident aliens from such benefits, and 
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we think that the power of the Legislature to give or withhold a 
right of action in such case, and to declare to whom and in what 
amount compensation shall be made, cannot be doubted. Cetofonte 
v. Camden Coke Co., 78 N. J. Law, 662. 

Whether, in a proceeding begun under the Workmen’s Com- 
pensation Act in the Common Pleas Court, the administratrix could 
recover under paragraph 12 (2), “expenses of last sickness and burial 
not exceeding two hundred dollars,” upon the theory that there were 
“no dependents,” is a question we have not considered, since it is 


not before us. 
The judgment below will be affirmed, with costs. 





TROTH v. MILLVILLE BOTTLE WORKS. 


(N. J. Supreme Court, Oct. 9, 1914). 
Workmen’s Compensation Act—Employment of Minors—Notice—Pre-eristing Contracts— 
Act Constitutional. 

Certiorari to Cumberland Common Pleas by Edgar L. Troth 
against the Millville Bottle Works. 

Argued before Trenchard, Bergen and Black, JJ. 

Mr. Louis H. Miller for prosecutor. 

Messrs. Wescott & Wescott for defendant. 


BLACK, J.: This writ of certiorari brings before the Court for 
review an order made by the Judge of the Cumberland Court of Com- 
mon Pleas on the 17th day of February, 1914, by which he ordered 
the defendant to pay to petitioner the sum of $5 per week for 100 
weeks, or a total of $500, under the Act known as the Employers’ 
Liability Act (P. L. 1911, pp. 134, 763). 

The record discloses these facts: The petitioner became an ap- 
prentice to the defendant, as a moldmaker, on the 25th day of Sep- 
tember, 1909, prior to the passage of the Act of the Legislature. He 
was injured by a blow in the eye on December 22, 1911. At the time 
of the injury the petitioner was 18 years of age. The prosecutor 
urges six points for setting aside the order of the Court below, which 
may be grouped under three heads: First, the employer had no notice 
of the injury; second, the employer had given notice to the employé 
of the fact that it would not be bound by section 2 of the Act; and, 
third, the Act is unconstitutional. 

As to the first, it is sufficient to say that there is evidence to 
support the conclusion of the trial Court, and this Court will not re- 


verse on that ground. 
On the second point, the notice relied upon is as follows: 


“Employés Take Notice. 


“The provisions of section 2 of the New Jersey Employers’ 
Liability Act, approved April 4, 1911 (Chapter 95, Laws of 1911), are 
not intended by this corporation to apply to its contract of hiring 


with you. 
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“Millville Bottle Works.” 


This notice was posted around the works and given through the 
medium of the pay envelope. The difficulty with this notice is that 
it is not in compliance with the statute. Section 9 of the statute 
provides, that: 

“In the employment of minors, section 2 shall be presumed to 
apply unless the notice be given by or to the parent or guardian of the 
minor.” 

This was not done. 

On the third point—the constitutionality of the Act—this Court 
held, in the Sexton Case, 84 N. J. Law 85, affirmed in the Court of 
Errors and Appeals in Sexton v. Newark District Telegraph Co., 86 
N. J. Law, that the Act was constitutional, when applied to contracts 
made after the passage of the Act. As to pre-existing contracts, the 
Act is also constitutional, as was said by the Supreme Court of Wis- 
consin in construing an Act of that State. This is not a compulsory 
law; therefore the question is not whether the Act offend against the 
State and Federal Constitutions, which guarantee all citizens against 
the deprivation of property without due process of law. That was 
the question decided in the affirmative by the New York Court of 
Appeals in the celebrated case of Ives v. South Buffalo Railroad Co., 
201 N. Y. 271, and in the negative by the Supreme Court of Washing- 
ton in State ex rel. Davis-Smith Co. v. Clausen, 65 Wash. 156. 

In the present case the petitioner was employed under a contract 
of service made prior to the passage of the law, and which did not 
expire until the 25th day of September, 1913. It is urged that the 
Act, as applied to pre-existing contracts, is unconstitutional as im- 
paring the obligation of contracts. This view is not sound, for the 
reason stated by Chief Justice Winslow of the Supreme Court of 
Wisconsin in the case of Borgnis v. Falk Co., 147 Wis. 327: 

“The right to bring an action in the future in case of a possible 
tort not yet committed is no part of the contract of employment. 
That right arises out of the relation of employer and employé, and 
is subject to change by the law-making power at any time. The em- 
ployer does not contract that it shall remain intact. There is no 
vested right in a mere remedy for a hypothetical wrong. At most, 
the law cannot be said to do more than change the remedy for a tort 
which is yet to happen, and may never happen. The Legislature 
may change the remedies for torts yet to be committed at any time, 
and such changes cannot be said to make any change in mere con- 
tracts of service existing between the parties. This seems very 
patent.” 


The judgment of the Cumberland Common Pleas is affirmed. 





A property owner who, for a period of two weeks, knowingly 
permits ice formed from water discharged by a leader from his build- 
ing, to remain in ridges and lumps upon the adjoining sidewalk, is 
held liable in Striger v. Deickman, 51 L.R.A. (N.S.) 309, for injury to 
a pedestrian who falls in attempting to pass over it. 
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SABELLA v. BRAZILEIRO. 





(N. J. Supreme Court, Oct. 1, 1014’. 












































Workmen’s Compensation Aet—‘‘Casual’’ Employment— Attorney's Brief Not Allowed in 
Supreme Court. 


Certiorari to Hudson Common Pleas, by Emilia F. Sabella and 
others against Lloyd Brazileiro. 


Before Trenchard, Bergen and Black, JJ. 
Messrs. McDermott & Enright for prosecutors. 


BERGEN, J.: This cause was submitted on such briefs as 
should. be filed within the time prescribed by the rules of this Court, 
and we have not been favored with any on behalf of the defendant 
in certiorari. A paper was filed by a person who claims to be an 
attorney-at-law, but he appears to be ignorant of the rule observed 
in this court that only those who have been admitted as counselors 
of this Court are permitted to appear and argue causes before it. A 
brief filed in this Court by one who has not been admitted to the 
degree of counselor-at-law will not be considered. Hazard v. Phoe- 
nix Co., 78 N. J. Eq. 568. 

This dispute requires the determination of two questions raised 
under the statute commonly called the Employers’ Liability Act (P. 
L. 1911, p. 134): (a) Was the contract of employment made in New 
Jersey? (b) Was the employment of the deceased casual? iM 

The trial Court found that the contract was made in this State, 4 
and that the employment was not casual, and awarded to the next 7 
of kin compensation as provided by the statute. 

On the first point there was evidence that the deceased was a 
longshoreman, and had frequently been employed by the prosecutor 7 
to assist in loading and unloading its ship; it being a foreign corpora- “F 
tion engaged in shipping between the port of New York and differ- 7 
ent ports of the Republic of Brazil, owning and sailing a number of | 
ships for such purpose; that all longshoremen are paid by the hour 7 
for the term of service; that prosecutor’s foreman told deceased in ~ 
Brooklyn, N. Y., to go to Jersey City, as they had a ship in dock, and 7 
deceased went there, was set to work, and within two hours the acci- 
dent happened which caused his death; that the time for which de- 
ceased was to be paid did not begin to run until he was set at work 
in Jersey City; that the prosecutor was under no liability to pay 
unless deceased was set to work, nor was it bound to employ him after § 
he reached Jersey City. We think there was evidence to sustain the 
finding that the contract was entered into when the deceased was put 
to work and not until then, and, as he was not really engaged until 
after he reached Jersey City, the contract was made in this State. 

As to the other point, the evidence shows that deceased was 
justified in the expectation that the employment would continue at 
least until the ship was loaded or so long as his services were re- 
quired for that purpose. While this class of work was not constant, 
depending upon there being a ship of the prosecutor in port, it ap- 
pears that the deceased was frequently called upon by the prosecutors 
to serve them in this particular character of work, being one of a 
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class of stevedores ready to respond when called. We think this 
supports the finding that the employment was not “casual” within 
the meaning of the word as expressed in the statute. The ordinary 
meaning of the word “casual” is something which happens by chance, 
and an employment is not casual— that is, arising through accident 
or chance—where one is employed to do a particular part of a service 
recurring somewhat regularly with the fair expectation of its con- 
tinuance for a reasonable period. 

In our opinion, the trial Court correctly disposed of the ques- 
tions argued on the return of the writ allowed in this cause, and the 
judgment is therefore affirmed, with costs. 





JACKSON v. ERIE RAILROAD CoO. 


(N. J. Supreme Court, Oct, 9, 1914). 
Workmen’s Compensation Act—Disputed Quesiions of Fauct—Meaning of ‘‘Dependent’’ 

Certiorari to Passaic Common Pleas by the Erie Railroad Com- 
pany against Sarah F. Jackson. 

Argued before Trenchard, Bergen and Black, JJ. 

Messrs. Collins & Corbin for prosecutor. - 

Messrs. McDermott & Enright for defendant. i 

BLACK, J.: This writ brings under review an order of the 
Passaic Court of Common Pleas, made on the 18th day of Decem- 
ber, 1912, under which the plaintiff in certiorari was ordered to pay 
the petitioner the sum of $6 per week for a period of 300 weeks, 
under the Act of the Legislature approved April 4, 1911 (P. L. 1911, 
pp. 134, 763), known as the Employers’ Liability Act. The record 
shows that Sarah J. Jackson, the petitioner, was a sister of Walter 
H. Jackson, who suffered injuries from which he died on July 24, 
1912. The trial Court found as a fact that the deceased was, at the 
time of the accident, in the employ of the Erie Railroad Company; 
also the petitioner was partially dependent upon the deceased, her 
brother. The record shows that the Judge making the order had evi- 
dence before him which amply supports the order in these two par- 
ticulars; hence this Court will not set the order aside on either of 
these grounds, viz.: That at the time the deceased was killed he was 
not in the employ of the Erie Railroad Company, or that the de- 
pendency of the petitioner on the deceased was not proved. 

On the first ground it is argued that as the deceased, when in- 
jured, was employed on a work train on the Ringwood Branch of 
the Erie Railroad Company, the cars used were owned by the Wilson 
& English Company, an independent contractor, for hauling gravel 
and sand in building a new branch for the Erie Railroad Company ; 
but the contract between the two companies was not put in evidence, 
nor the exact relationship between the two companies shown. In 
order to bring the case within the principle of Delaware, etc., R. R. 
Co. v. Hardy, 59 N. J. Law, 35, the plaintiff in certiorari must show 
that the servant has in fact consented to the transfer of his services 
to the new master and accepted him as his master pro hac vice, and 
that he has entered upon the service and submitted himself to the 
direction and control of the new master; but this was not shown. 
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On the second ground it is urged, because the statute provides, 
“Actual dependents” (P. L. 1911, page 139), and “no dependents,” 
the Court having found the petitioner “partially” dependent, the word 
“actual” does not include “partial.” We cannot adopt this construc- 
tion. Dependent in these statutes means dependent for the ordinary 
necessaries of life; one who looks to another for support or ‘p. If 
partially dependent, they must necessarily be actually dependent. 
The judgment is affirmed. 






















DEZENG STANDARD CoO. v. PRESSEY. 


(N. J. Supreme Court, Nov. 6, 1914). 
Workmen’s Compensation Act—Injuries to Carpenter Who Continues Work at Same Wages 
—Meaning of ‘‘Disability’’— Option to Re-employ. 


Action by Sheridan Pressey against the DeZeng Standard Com- 
pany. Certiorari to Camden Common Pleas. 
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Argued before Swayze, Parker and Kalisch, JJ. 


PARKER, J.: This case arises under the Workmen’s Compen- 
sation Act of 1911 (P. L. p. 134), and the principal question argued is 
whether the petitioner should receive an award for the permanent is 
impairment of the function of his right arm, when it is shown that he % 
has been earning the same pay as he earned before the accident. 


The petitioner as a carpenter in the employ of the prosecutor 
earned $20 a week. He sustained an accident arising out of and in 
the course of his employment which caused a fracture of the bone 
of the forearm known as the “radius” at or near the elbow, and which 
is admitted to have caused the permanent loss of 30 per cent. of the 
use of his arm. After two weeks he went back to work under the 
same employer, at the same wages, and after a time entered the 
employ of his son at the same wages. Later on when work became 
slack he worked independently, receiving the same pay for the time 
he was actually employed. 


In this proceeding the Court awarded him 30 per cent. of $10 
for the period of 200 weeks, under the provision of the Act: 


“Where the usefulness of a member or any physical function is 
permanently impaired, the compensation shall bear such relation to 
the amount stated in the schedule as the disabilities bear to those 
produced by the injuries claiméd in the schedule.” 


The 30 per cent., however, was awarded upon the number of 
weeks as a base, and consequently the award was the sum of $10 per 
week for a period of 60 weeks. This is not the method sanctioned in 
James A. Banister Co. v. Kriger, 84 N. J. Law 30, where this Court 
sustained an award for the full period with relation to the percentage 
of the weekly wage on application of the minimum clause. 


Applying that rule to the present case, the award would have 
been for 200 weeks at a minimum of $5 per week; but the petitioner 
does not question the form of the award, and plainly the prosecutor 
is not injured by it. 
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The prosecutor’s principal claim is that there cannot be a statu- 
‘tory “disability” when it appears that the earnings of the petitioner 
‘had not been impaired. With this we cannot agree. It may well be 
‘that for a time an injured employé might be able to earn the same 
wages as before the accident; but, as we read the Act, the disability 
intended thereby is a disability due to loss of a member, or part of a 
member, or of a function, rather than to mere loss of earning power. 
Even if this were not so, it does not follow that the injured employé 
had not sustained a distinct loss of earning power in the near or not 
remote future, and for which the award is intended to compensate. 
If it were a question of damages at common law, the elements of 
damage would consist of present loss of wages, probable future loss 
of wages, pain and suffering, and temporary or permanent disability, 
which loss the jury would be at liberty to assess quite independently 
‘of the fact that the plaintiff was earning the same wages, except so 


“Gar as that fact might be evidential with regard to the extent of the 


‘disability. 

‘ Next it is argued that, because the petitioner worked for the 
‘prosecutor for 55 weeks at full wages, these 55 weeks should be de- 
‘ducted from the 60 weeks for which the award was made. The 
“answer is that the prosecutor was under no obligation to employ the 
etitioner at $20 a week or any other sum, and that inasmuch as he 
hose to do so without any understanding, express or implied, that 
etitioner was not worth those wages, or that part of them should be 
‘treated as moneys paid under the compensation act, he must be 
‘presumed to have paid the money as wages and because he thought 
‘the petitioner was worth that amount. Indeed, it was optional to 
etitioner to continue working for the prosecutor, just as it was 
‘Optional with the prosecutor to employ him, and, if the petitioner 
“had chosen to do no work, he would have been entitled to his com- 
Po under the Act just the same. We see no force whatever 
mm this argument. 

The judgment of the Camden Common Pleas will be affirmed. 










i) HOPKINS VY. PORT READING RAILROAD CO. 


Mh (Union Common Pleas, Dec. 12, 1914). 


B Workmen’s Compensation Act—Interstate Commerce— Duty Arising ‘Out of Employment.”’ 


Case of Emma W. Hopkins, petitioner, against The Port Read-. 


Wing Railroad Company, a corporation, respondent, under Compensation 


Act of 1911. Conclusions. 
Mr. Abe J. David for petitioner. 
Mr. John F. Reger for respondent. 
CONNOLLY, J.: This proceeding is instituted by the petitioner 





)}against the respondent, under Chapter 95 of the Laws of 1911, com- 
}y monly called the Employers’ Liability Act, to recover compensation 


on account of the death of her husband, who, at the time of his de- 
cease, was in the employ of the respondent. The respondent admits 
that the deceased, petitioner’s husband, was in its employ at the time 
of his death, but resists payment of compensation under the Act of the 
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Legislature for the following reasons: First, that the deceased and 77 
the respondent were engaged in interstate commerce at the time when 
deceased met his death, and that, therefore, the Act of Congress, 
entitled, “An Act relating to the liability of common carriers by rail- 
road to their employés in certain cases,” approved April 22, 1908, 
deprives the prosecutor from seeking compensation under the New 
Jersey law; second, that the deceased was not in the performance 
of any duty arising out of and in the course of his employment at the 
time of his death. 

Hopkins went into the employment of the respondent as a 
brakeman on March 8, 1914, and was killed on April 8th following. | 
He was receiving wages which amounted to $18.53 per week at the } 
time of his death. 

I will first dispose of the question whether deceased was killed 
by an accident arising out of and in course of his employment. 

The testimony shows that the deceased was a brakeman, whose 
duty it was to ride on coal cars, turn switches, put on and take off 
brakes, and to shift back and forth through the yard of the company 
as occasion required. Houser, one of the witnesses, testified to 
these facts. This witness also swore that, five minutes before de- 
ceased was killed, he saw the latter walking up between the tracks 
towards the cars on which he was employed. Barrett, another wit- 
ness, swore that the deceased was required to assist in cutting out 
cars and assembling them together, to go on the main track as well 
as into the yard. 

it seems to me from this testimony that deceased was required to © 
go on the tracks of the company from time to time, a duty which was 
hazardous at all times. There was testimony that deceased was in- 7 
structed to remain on his batch of cars on the morning of April 8th, 4 
to mind them until the conductor went to the rear to see why his 7 
cars could not be disposed of. There was also testimony to the 7 
effect that the deceased had no duties to perform between the tracks — ” 
where he was seen shortly before his death. But, considering all of 
the facts as they appear in the testimony, I cannot adopt the re- 7 
spondent’s view of the case on this point. The deceased was a | 
brakeman, whose duties required him to go upon the tracks, to turn “7% 
switches, etc., and no one can tell why he went upon the track where 4% 
he was killed, or whether he was killed by falling from the top of “@ 
a car to the track, where hjs body was found cut in two. No one J 
knows what he was doing for a period of five minutes before he was | 
found dead. He was killed by moving cars, in the yard of the re- 7 
spondent, and within the hours of his employment. I am satisfied | 
that deceased was killed by an accident arising out of and in the | 
course of his employment. Muzik v. Erie R. R. Co., 85 N. J. L. 129; 7 
Zabriskie v. Erie R. R. Co., 85 N. J. L. 157; North Carolina R. R. Co. 7 
v. Zachary, 232 U. S. 248. 1 

On the question of jurisdiction, | feel that the position taken by 
the respondent is the correct one, under the law as now settled by the 7 
| courts. The parties to the proceeding have filed a stipulation, by | 
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which it appears that the Port Reading Railroad Company, the re- 
spondent, is a New Jersey corporation, operating a railroad between 
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' New Bound Brook, in the county of Somerset, New Jersey. The 
testimony shows that the Philadelphia and Reading Railroad Com- 
' pany ships coal from Bridgeport, in the State of Pennsylvania, to 
\and over the railroad of respondent, to Port Reading, whence it is 
transferred, by boat and otherwise, to various points. The testimony 
also shows that the Port Reading Company was employed in trans- 
'ferring the cars and coal brought from Bridgeport, Pennsylvania, by 
the Philadelphia and Reading Railroad Company, as it came into the 
Port Reading yard, to the docks and various places in the yard, and 
in assembling empty cars to be made up into trains to be taken from 
the yard to Pennsylvania. The deceased was on one of the shifting 
crews of the Port Reading Railroad Company, and it does not appear 
that the company was engaged otherwise than in the manner stated; 
‘but, whether this was so or not, it is certain that, at the time the 
“Weceased was killed, he and the crew with which he worked were 
ngaged in transferring coal cars of the Philadelphia and Reading 
7Railroad Company preparatory to the making up of a train to be 
“taken to Pennsylvania; and, reviewing the case from the petitioner’s 
‘stand—that is, that the respondent was a New Jersey corporation 
‘and independent of the Philadelphia and Reading Railroad Com- 
pany—yet it seems to me that the deceased was engaged in interstate 
“traffic. If the company which employed him was engaged in aiding 
and assisting the Philadelphia and Reading Company in its work 
Yat Port Reading, then it is clear that the Port Reading Company was 
“employed by a company that was doing an interstate business, and, 
“fas the deceased was one of the instrumentalities by which the Port 
Reading Company was enabled to perform its work, he was neces- 
“Barily engaged in the same kind of business as his employer. As I 
“View the case, it makes no difference whether he was employed by 
the Philadelphia and Reading Company or the Port Reading Com- 
“pany. The cars and tracks upon which he was employed were en- 
‘gaged in interstate commerce, and not in a traffic carried on. wholly 
within the State of New Jersey. Colasurdo v. C. R. R. Co. of N. J., 
9180 Fed. Rep. 832; North Carolina R. R. Co. v. Zachary, 232 U. S. 
1248; Norfolk & Western R. R. Co. v. Pennsylvania, 136 U. S. 114; 
Behrens vy. Illinois Central R. R. Co., 192 Fed. Rep. 581. 
a _In Colasurdo v. C. R.’R. of N. J. (supra), it appeared that the 
plaintiff was a track walker, and was engaged with two other em- 











)ployés in repairing a switch. He was injured by a passenger train, 


which had come from Somerville, N. J., and which, having dis- 
charged its passenger, was “kicked” on the track where plaintiff was 
employed. The plaintiff brought his action under the Federal Em- 
ployers’ Liability Act, in the New Jersey Supreme Court. The case 
was removed to the United States Circuit Court for the Southern 
District of New York. In the course of its opinion, the Court said: 
“The plaintiff, at the time of the accident, was engaged in interstate 
commerce, and entitled to the rights secured by this Act.” (Act of 
Congress). “That being so, it is a matter of no consequence 
whether the train that struck him was engaged in that commerce 
or not. It is true that the Act is applicable to carriers only while 
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engaged in interstate commerce, but that includes their activity 
when they are engaged in such commerce by their own employés. 
In short, if the employé was engaged in such commerce, so was the 
road, for the road was the master, and the servant’s act its act. The 
statute does not say that the injury must arise from an act itself 
done in interstate commerce, nor can I see any reason for such an 
implied construction.” 

In North Carolina R. R. Co. v Zachary (supra), the Court said: 
“The evidence tended to show that train No. 72 of the Southern Rail- 
way had come into Selma, North Carolina, from Pinners Point, Vir- 
ginia, and other places, and that a shifting crew was ‘working’ this 
train so as to take two cars from it and put them into a train that 
was to include these and other cars to be hauled from Selma to 
Spencer, North Carolina, by engine No. 862, and that deceased was 
employed on this engine as fireman for the trip that was about to 
begin, and had already prepared his engine for that purpose. It is 
contended that the evidence failed to show that the two cars thus 
taken from train No. 72 had come in from Virginia, rather than from 
the ‘other places,’ which it is said might be intermediate North 
Carolina points. We find, however, evidence that the train which 
was to be hauled from Selma to Spencer by engine No. 862, was be- 
ing made up, in part, from cars that had come in from Pinners Point; 
and it was at least a reasonable inference that the two cars referred 
to were being put into the Spencer train in-order to be carried for- 
ward as a part of a through movement of interstate commerce.” 

Norfolk & Western R. R. Co. v. Pennsylvania (supra), was a 
case where the State of Pennsylvania sought to impose a license tax 
on all foreign corporations, except insurance companies, carrying on 
business in that State. The plaintiff, a foreign railroad corporation, 
failed to pay the tax and secure a license. Judgment was obtained 
against the company for the amount found to be due, etc. The 
Federal Supreme Court, whence the case was removed, held that the 
license fee was improperly laid, and said: “The business of the 
through line of railroad, of which the plaintiff in error forms a part, or 
in which it is a link, consists, in a measure, of carrying passengers and 
freight into Pennsylvania and other States, and out of that State 
into other States. It certainly requires no citation of authorities 
to demonstrate that such business—that is, the business of this 
through line of railroad—is interstate commerce. That being true, it 
logically follows that any one of the roads forming part or consti- 
tuting a link in that through line, is engaged in interstate commerce, 
since the business of each one of those roads serves to increase the 
volume of business done by that through line.” 

In Behrens v. Illinois Central R. R. Co. (supra), the Court said: 
“It appeared that the plaintiff’s intestate came to his death in an 
accident while he was employed as a fireman on one of the defend- 
ant’s engines. He was a member of a switching crew, and it was 
their duty to switch cars that had to move both in interstate and in- 


trastate commerce indiscriminately. . . . . In this view of § 


xy 
b. 
u 


‘ 
+ 


Sa eee 


ag 











ee 


Ss. 
le 












CLAFLIN V. WOLFF 23 





the case I consider that the usual and ordinary employment of the de- 
cedent in interstate commerce, mingled though it may be with em- 
ployment in commerce which is wholly intrastate, fixes his status 
and fixes the status of the railroad, and the mere fact that the acci- 
dent occurred while he was engaged in work on an intrastate train, 
rather than a few minutes earlier or later, when he might have been 
engaged on an interstate train, is immaterial. If he was engaged in 
two occupations that are so blended as to be inseparable, and where 
the employé himself has no control over his own actions, and cannot 
elect as to his employment, the Court should not attempt to separate 
and distinguish them.” 

In the case of The Steamer “Daniel Ball” (supra), the facts 
showed that the “Daniel Ball” was engaged in transporting goods 
wholly within the State of Michigan, destined for other States, and 
goods brought from other States destined for places in the State of 
Michigan, but did not operate in connection with, or in continuation 
of, any line of vessels or railway leading to other States. The con- 
tention was that she was not engaged in interstate commerce. The 
Court said, among other things, “The fact that several and different 
agencies are employed in transporting the commodity, some acting 
entirely in one State, and some acting through two or more States, 
does in no respect affect the character of the transaction. To the 
extent in which each agency acts in that transportation, it is subject 
to the regulation of Congress.” 

Other cases in the same line as the above might be cited, but 
I deem it unnecessary to make any further extracts to support the 
view which I[ take of this case. 

Judgment may be entered for the respondent. 

No costs will be allowed, but the cost of furnishing stenographer’s 
notes will be charged to the petitioner. 





CLAFLIN v. WOLFF. 


(Essex Circuit Court, December, 1914.) 
Bankruptey—Notice of Proceedings—-*‘ Duly Scheduled.’’ 
Case of John Claflin et al., plaintiffs, against Rose Wolff, Ex- 
ecutrix, defendant. 


Mr. Merritt Lane for plaintiffs. 
Messrs. Riker & Riker for defendant. 


DUNGAN, J.: This action was commenced by the plaintiff and 
others, composing the firm of H. B. Claflin Co., against the defendant 
upon a judgment obtained by the plaintiffs against David Wolff 
in his lifetime in the Essex County Circuit Court, on the 4th day of 
March, 1898, for $2,390.53, damages and costs, which, by the admis- 
sions and proofs before me, I find to have been regularly entered, 
and that the said David Wolff is deceased and the defendant is his 
executrix, and that no part of the principal and interest of said 


judgment has been paid. 


I also find that, after the entry of said judgment, the said David 
Wolff was adjudicated a bankrupt, and that by order of the District 
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Court of the United States for the District of New Jersey, bearing 
date the 8th day of September; 1902, the said David Wolff was dis- 
charged from all debts and claims which were provable in said 
bankruptcy proceedings and which existed on the 2d day of June, 
1902, except such debts as are by law exempted from the operation 
of a discharge in bankruptcy; and the question which was contested 
before me was whether or not said judgment was excepted from the 
operation of said discharge. 

It is insisted by the plaintiff that it is, because the said debt was 
not duly scheduled by the bankrupt, nor did the creditor have actual 
knowledge of the proceedings. 

Section 17 of the Bankruptcy Act provides that “A discharge in 
bankruptcy shall release a bankrupt from all of his provable debts, 
except such as have not been duly scheduled in time for proof and 
allowance, with the name of the creditor, if known to the bankrupt, 
unless such creditor had notice or actual knowledge of the pro- 
ceedings in bankruptcy.” And section 7%, in defining the duties of 
bankrupts, requires that he shall make “a list of his creditors, show- 
ing the residences, if known; if unknown, that fact to be stated,” etc. 

At the conclusion of the trial of this case before me, I expressed 
the opinion, but did not then decide, that the defendant had failed 
to establish the fact that the plaintiff had notice, or actual knowledge 
of the proceedings in bankruptcy; but upon carefully examining the 
interrogatories and proofs taken before me, which I have had the 
stenographer transcribe, I find that Miss Vanderhoef, the stenogra- 
pher for the referee, testified that the notice of the meeting of creditors 
was mailed to H. B. Claflin & Co., N. Y. City; and, while upon cross- 
examination it appears that she did not personally mail the notice, 
her testimony justifies the inference that the notice was mailed, 
either by Mr. Parker, the Referee, or by her. This proof, under the 
decision in McCourry v. Doremus, 5 Hal. 245, constituted prima 
facie proof of the receipt of the notice, subject to be rebutted by 
testimony denying the receipt. 

It does not seem to me that there is any such denial. In answer 
to the third interrogatory, which is, “Was there not delivered at the 
place of business of said plaintiffs a notice of the first meeting of 
creditors in the matter of David Wolff, bankrupt?” the plaintiff re- 
plies: “We have no record or knowledge of receiving any such 
notice. . . . . It is our best information and belief that no 
such notice, or any notice in this matter, was ever received by us.” 

This does not, in my opinion, amount to a sufficient denial that 
the notice was mailed. 

The proof is that the notice was mailed to “H. B. Claflin & Co., 
N. Y. City,” and it appears that to the interrogatory, “Did not said 
plaintiff upon its bill heads state its address as New York, without 
further designation by way of street address or street number? [If 
so, was not this the practice of the plaintiffs prior to and at the time 
of the institution of the bankruptcy proceedings of David Wolff in 
the year 1902?” the plaintiff answered “Yes.” 

That being true, where a business firm was as well known as 
H. B. Claflin & Co., and where the business firm itself relied upon 
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that fact, and sent out its bills without giving any street address, I 
have no doubt that a letter directed as aforesaid would have been 
properly delivered. I therefore find that the plaintiff had proper 
notice of such bankruptcy proceedings. 

This finding would seem to make it unnecessary for me to decide 
the question of whether or not the plaintiff’s claim had been duly 
scheduled, but I can see no good reason why I should not do so. 

There can be no question but that, under section 17 alone, the 
claim was duly scheduled, as that section appears to require only the 
name of the creditor, if known to the bankrupt; but section 7 re- 
quires also that the residence, if known, must also be given. 

The residence given in the schedule is “N. Y. City.” 

Mr. Remington in his work on bankruptcy (Remington on 
Bankruptcy, page 1623, par. 2762) says: “Under this exception only 
duly scheduled debts are discharged, ‘due scheduling’ probably mean- 
ing proper scheduling. Obviously, what is and what is not ‘due 
scheduling’ must depend largely upon the facts of each case. In 
some instances ‘idem sonans’ might be sufficient. To omit street and 
number in a large city, where the creditor’s name is a common name, 
might be a failure to schedule ‘duly,’ although it might not be so in 
a small town. Likewise, mistakes in the initials of common names 
might be fatal, where similar mistakes in rare names might not be so.” 

What would not be “due scheduling” in the case of a creditor 
comparatively unknown might be “due scheduling” with a business 
firm as well known as H. B. Claflin & Co., which firm, as stated 
above, themselves recognized that fact by placing no street address 
upon their bill heads; and, I therefore find, that the plaintiff not only 
had notice of the bankruptcy proceedings, but that the debt was duly 
scheduled. 

This results in a finding in favor of the defendant. 

I am requested by the attorney of the plaintiff in the first place 
“to direct a verdict on the law for the plaintiff upon the ground that 
it appears that the plaintiff and its debt was not duly scheduled in the 
schedules in bankruptcy within the meaning of the Bankrupt Act, 
and that the plaintiff had no actual knowledge of the proceedings 
in bankruptcy sufficient to makd@ the discharge effective.” This 
motion is denied. 

I am next requested by the plaintiff to find: 

1. That there is not sufficient proof from which it can be found 
that the plaintiffs had actual knowledge of the bankruptcy proceedings 
sufficient to make the discharge effective in case they were not duly 
scheduled. 

2. That it appears from the proofs that the plaintiffs had no 
actual knowledge of the bankruptcy proceedings sufficient to make the 
discharge effective if they were not duly scheduled. 

__3. That the plaintiffs and their debt were not duly scheduled 
within the meaning of the Bankrupt Act, and, unless they had actual 
notice of the bankruptcy proceedings, the discharge is ineffective 

_4. That the words “N. Y. City” given as the residence of the 
plaintiff in the schedules is not a compliance with the Bankrupt Act in 
respect to scheduling. 
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That the scheduling of the Act as a judgment obtained De- 9 
onilae 12, 1889, for $1,500.00, plus, where the judgment in fact was "7 
obtained March 4, 1898, and was for $2,300.00, plus, is not a com- 
pliance with the Bankrupt Act. 

All of which requests are refused and objection in the nature of 
* — being requested to each of such refusals, the same is 
allowed. 































FERID v. JOHN A. ROEBLING SONS CO. 


(Mercer Common Pleas, Nov. 1, 1914). 
Workmen’s Compensation Act—Testimony of Injured Person Accepied— Findings. 


Case of Endrow Ferid, petitioner, against John A, Roebling Sons 
Company, defendant. 


Mr. J. Irvine Davidson for petitioner. 
Mr. George W. MacPherson for defendant. 


ae 


GNICHTEL, J.: In this case I shall accept the petitioner’s story 
of the accident. He is a foreigner, and it is difficult for him to express 
himself in English, but I gather from his testimony that a coil of 
wire, which he attempted to pull or raise, fell and struck him on the 
shoulder. There is no reason why his story should not be accepted. 9 
True, no one else saw the accident, but notwithstanding some con- 
tradictions I am satisfied that Ferid is telling the truth as to the | 
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occurrence. 4 
The fact that he has worked for the Roebling Company for (7 
twenty-five years is very much in his favor. His story is corroborated i 
by the action of the company—for twenty-one weeks they paid him 4 
$2 a week, and the receipt or card is stamped “on account of accident.” y 
He is also corroborated to some extent by the men who were present 7% 
at the time the accident occurred, although they did not see it. One 
of them helped him on with his coat, because he could not raise his e 


arm, and I think both recall his leaving. I am satisfied that this acci- 
dent arose out of and in the course of his employment. 

I find further that his wages were $12.40 per week, and that he is 
entitled to twenty-one weeks for temporary disability, minus two 
weeks during which he received medical attendance. His medical 
expenses were $36.25. I find also that he is permanently injured, as 
testified to by the doctof$ His shoulder is stiff, and the movement 
of the arm is somewhat limited by the stiffness. 1 allow him thirty 
weeks for the permanent disability, making a total of forty-nine 
weeks, amounting to $340.05, with costs to be taxed. From the 
allowance will be deducted the amount paid him by the John A. 
Roebling Sons Company during the twenty-one weeks of temporary 
disability. 





Spikes in the bottom of a ladder to prevent its slipping are held 
in the Tennessee case of Sivley v. Nixon Min. Drill Co. 51 L.R.A. 
(N.S.) 337, not to change its character as a simple tool, risk from de- 
fects in which is assumed by the employé. 
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| De- GREENBAUM v. RAKSANYI. 
was. ee 
com- hy (District Court of Perth Amboy, June 9, 1914). 
Promissory Noie—Delay in Demand of Payment of Maker. 
re of Case of Adolph Greenbaum, complainant, against Joseph Raksanyi, 
1€ is : d 


defendant. On Contract. 


Mr. Leo Goldberger for complainant. 
Mr. George L. Burton for defendant. 


BEEKMAN, J.: This is a suit brought by plaintiff against de- 
fendant on a demand note dated April 18, 1913, made to the order of the 
| defendant, and given for the sum of $500. ‘The defendant, after holding 
— the same until May 13, 1913, endorsed the same to one Frunagally, 
who afterwards endorsed the same to one VanNagy, who endorsed it 
to one Isaac Meister, who afterwards endorsed the same to plaintiff. 


8. 





> The evidence is that the defendant, when he made such endorsement, 

" received full value for the same. The said note was presented for 

Ory “| payment at the place where the same was made payable Dec. 3, 1913, 

_— * and the maker was not found at said place (he had gone to Europe), 

‘| and the said note was thereupon protested and notice given to de- 

the ~ fendant. The note, after such dishonor, was about two months there- 

ed. \ after transferred to plaintiff who gave value for same, the same being 
a —) taken in part payment in a real estate transaction. 

- ag The sole defense is that said defendant is discharged from liability 
for on account of such delay in making demand of payment of maker. 
ed a The statute on Bills and Notes in no way has changed the law as to 
im ‘ay this, but is only a reiteration of the law as it had existed and declara- 
t.” 94 tory thereof. it must be borne in mind that this is not a suit against 
‘nt... an accommodation endorser, but is against the payee who received full 
ne a consideration when he thus transferred the note. The evidence fur- 
Lis ne ther is that he himself held this note nearly one month, which, under 
ci- no circumstances, can be charged against the plaintiff as a part of 


the time of such alleged delay in demanding payment. If he had 
demanded payment, such demand would have inured to fhe benefit 
of the subsequent holders. Frence v. Jarvis, 29 Conn. 347; 31 N. Y. 
Ct. of App. 441. Therefore, the question under the circumstances is 
“a delay from May 13th to Dec. 3, and namely six months and 20 
days—such a delay as will discharge defenggnt from liability.” 


The authorities on this question are conflicting, and are, as was 
well said by Comstock Ch, J. in case of Merrit v. Todd, 23 N. Y, Ct. 





yn 

ie of App. 28, “A most inconvenient uncertainty as to the rule of law 

\. applicable to the question.”” That was a case against an accommoda- 

Y (3a = tion endorser; so was the leading case of Size vy. Cunningham, 1 Cowen 
. 397. So are the cases in our own State, viz: Perry v. Green, 19 Law 
& 61, and Brewery Co. v. Foley, 61 Law 428. So are most of the other 

i cases in other States where the question arose, and many are against 





defendants who claim to have had equitable defenses against the maker, 
they being sued by plaintiff who claim to be innocent holders for value 
before maturity, 
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The case Lossee v. Dumkins, 7 Johnson 70, cited by defendant, 
was a case where the question was of taking the note subject to de- 
fenses of the maker existing at the time of the endorsement to plaintiff. 
A promissory note payable on demand is due as soon as it is made, 
but, in this case, the defendant neither tried to enforce payment or 
make demand of payment while it remained in his hands for nearly 
one month, as far as the evidence shows, which is presumptive evi- 
dence, at least, that it was the intention of the maker and payee that 
it was not to be paid at least within that time. 

The law appears to be that each case stands somewhat upon its 
own basis as to what is a reasonable time to make such demand so as 
to fix the liability of the endorser. In New York, a note payable on 
demand with interest appears not to be limited as to time as to de- 
mand to fix liability of endorser, 23 N. Y. Ct. of App. 28, above cited. 
In our State it makes no difference as to this. Perry v. Green above 
cited. 

The parties to this note all lived not far from each other in this 
State and New York City during such period. Holding in mind that 
it was not an accommodation endorsement, but the payee who endorsed 
to the first endorsee for its face value, and thus put the same in circula- 
tion after holding it for nearly a month. Whether he demanded 
any payment of maker or not does not appear in evidence. There 
appears thus to be a distinction in law as bearing upon the question 
of making demand at a reasonable time between such endorsers and 
accommodation ones. In the case of Robinson v. Ames, 20 Johnson 
146, N. Y., Ch. J. Spencer says, in speaking on this subject: “We per- 
ceive how extremely cautious the Judges were in cases cited (cited in 
opinion) and in laying any rule. The evident inclination in their minds 
was that, when the payee put the bill in circulation, the subsequent 
holder was not bound to a strict presentation, and, further, they meant 
to give a latitude as to the time of the holder.” 

Under all circumstances and in view of the authorities I cannot 
say as to the matter of law (and it is purely a matter of law) that this 
delay of six months and 20 days was an unreasonable delay. 





STANDARD COMBED THREAD CO. v. PENNSYLVANIA R. R. CO. 


(Camdem,Circuit Court, December, 1914). 
Action far Loss of Goods in Freight Car—Inter-State Traneportation— Delivery. 
Case of Standard Combed Thread Company, plaintiff, against 
Pennsylvania Railroad Company, defendant. 


Mr. G. Dore Coggswell for plaintiff. 
Messrs. Gaskill & Gaskill for defendant. 


CARROW, J.: Plaintiff sues for the value of certain goods 
that were destroyed by fire while in one of defendant’s freight cars 
under a contract of inter-state transportation. 

A jury being waived, the case is now before me upon these 
agreed facts. Plaintiff, a manufacturing concern of Beverly, New 
Jersey, having occasion to ship some of its product to a customer 
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out of the State, got the defendant, according to custom, to send 
down an empty freight car from the Beverly station, that being the 
nearest railroad point, about a half-mile away. The car was placed 
by the defendant on its own siding on the road-bed along the main 
line of defendant’s railroad adjacent to plaintiff’s factory. Plaintiff 
was to have forty-eight hours in which to load the car. The car 
was loaded on the afternoon of the thirteenth of June, 1912, by 
plaintiff’s agents, with merchandise valued at $576.28. When plain- 
tiff’s men finished loading at six o’clock, defendant’s agent at the 
Beverly station had gone for the day, sO that defendant was not 
notified by plaintiff, according to custom, in order that the car might 
be taken up to the Beverly station siding, locked and a bill of lading 
issued in the usual way. When plaintiff’s men got through loading 
they simply closed the car door and left. There were no locks on 
the car doors, and during the night of the same day the car was 
loaded it was presumably set on fire, either accidently or otherwise, 
by trespassers, and plaintiff sustained a total loss. The place where 
the car was at the time of the fire was practically open country 
with little or no police protection, nor did the railroad company 
safeguard the car in any way. 

Defendant contends that there was no delivery of the goods 
in question; and that notice should have been given that the car was 
loaded, so that it could have been moved to the siding at Beverly 
station and a bill of lading issued. But who is to blame for the 
omission? Surely not the plaintiff. True, the custom had been for 
plaintiff to notify defendant’s agent at Beverly station when the car 
was loaded, but in this instance, when plaintiff’s agents had finished 
loading, defendant’s agent had closed his office and gone for the day; 
consequently there was no one to notify, but through no fault of 
the plaintiff. 

I think, however, the fact that the car was loaded within the 
allotted forty-eight hours by the consent of the railroad company 
is under the circumstances a more controlling element in the case 
than the question of notice. In my opinion the delivery was com- 
plete. Illinois Central Railroad Co. v. Smyser & Co., 39 Ill, 354. 

Defendant further contends that, even if there was a delivery, 
the action would be barred because the bill of lading, which plain- 
tiff contends it was entitled to receive, says: ‘Property received from 
private or other sidings shall be at owner’s risk until the cars are 
attached to trains,” but I do not think “private or other sidings” 
means a public siding, or a siding on the main line of the defendant’s 
railroad. That part of the bill of lading is meant to apply only 
where the car is, for the time being, not in the possession and under 
control of the railroad company. As has already been observed, this 
car at the time of the fire was not only on railroad property but it 
was also under defendant’s control. Hence the language thus em- 
ployed, even if intended to relieve defendant of liability in the present 
instance, does not do it. 

In view of these observations, judgment must go for the plaintiff 
for the sum of $576.28. 
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SIEMIENTKOWSKI v. BERWIND WHITE COAL M'NING CO. 


(New Jersey Supreme Court, Nov. 5, 1914). 


Employers’ Liability Act — Review Court Bound by Trial Judge's Finding of Fact. 


Case of Paulina Siemientkowski, individually and as administratrix, 
petitioner, against Berwind White Coal Mining Company, defendant. 
On certiorari before Justices Swayze, Parker and Kalisch. 

Mr. Frank M. Hardenbrook, for petitioner and prosecutor. 

Mr. John F. Reger, for defendant. 


PER CURIAM: The trial Judge found, as a fact, that the de- 
cedent was not in the usual passageway of eight feet in width between 
the tracks of the Pennsylvania Railroad Company and defendant’s 
trestle, but was on the Pennsylvania Railroad track, and that, if the 
deceased were killed without voluntary action on his part, he must have 
been a trespasser on railroad company’s property. We are not prepared 
to go as far as the trial Judge and say that there is no proof of an 
accident, but, in the absence of evidence that decedent was forced on 
the railroad track, we think that, if an accident happened, it did not 
arise out of decedent’s employment. We are moreover bound by the 
trial Judge’s finding of fact by reasons of the express words of the 
Workmen’s Compensation Act. 

The judgment must, therefore, be affirmed. 





Where the plaintiff, a carpenter of experience, was employed to 
repair a pitched roof upon defendant’s shed, and, having worked 
thereon for two days, upon the third day slipped upon snow and ice 
which collected while he was working, and fell from the roof, injur- 
ing himself, it is held, in Peterson v. American Ice Co. 47 L.R.A. 
(N.S.) 144, that the danger incident to the snow and ice upon the 
roof was as obvious to the plaintiff as to the master, and was a risk 
assumed by the plaintiff in the performance of his work. 





MISCELLANY 


REMOVAL OF STATE PRISON. suggested that the prison be lo- 


cated at Rahway. 
The Governor made a recom- 


mendation to the State cor- 
rectional and penal officials, at a 
conference recently held at the 
State House, that the present 
State prison should be abandoned, 





SOME STATE NOTES. 


Mr. Harry Kalisch has been ap- 
pointed city attorney of Newark, 
and Mr. Alfred G. Nowakoski as- 


because old and obsolete, and 
because, in its present location, 
it cannot “be rehabilitated along 
lines that the present ideas of 
prison construction and adminis- 
tration demand.” The Governor 


sistant city attorney, both ap- 
pointments having been made by 
Mayor Raymond. The Mayor also 
appointed, as Police Judges, Mr. 
Jerome T. Congleton and Mr. 
Themistocles Mancusi-Ungaro. 

















MISCELLANY. 


Judge Worrell F. Mountain, of 
the East Orange District Court, 
having been elected Mayor of 
East Orange, resigned his Judge- 
ship, to take effect January 1. His 
term of office would have expired 
January 31. 

Congressman Richard Wayner 
Parker, of Newark, who was 
elected on November 3 to serve 
in the House of Representatives 
for two years, beginning March 
4, and, at a subsequent special 
election, was selected to represent 
the Ninth Congressional District 


' for the unexpired term ending 
' March 4, was given a reception at 
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) “While 
» was aroused by the incident as to 
'which complaint is made, never- 
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> not 
» therefore, in the modern spirit of 
) conservation of finality in litig- 


' recent 


his home, 29 Saybrook Place, on 
December 5, at which about one 
hundred and fifty were present. 
The vacancy Mr. Parker is filling 
was created by the appointment 
of Mr. McCoy to the Supreme 
3ench of the District of Columbia. 





AN ENGLISH OPINION. 


The “Law Journal,” of London, 
contains an opinion by McAvoy, 
J., in Russo v. Hills, as follows: 
prejudice undoubtedly 


theless a review of the proof 
leaves me convinced that it does 
taint the verdict. Acting, 


ious proceedings, as evidenced in 
legislative mandate, the 
verdict will not be disturbed, 
since it is fair in amount, based 
on sufficing evidence, very halt- 
ingly contradicted, and in no- 
wise inherently improbable” 





HUMORS OF THE LAW. 


_A lawyer who makes a spe- 
cialty of patent cases was once 


engaged in a case before a coun- 
try justice. 


31 


“Who are you, anyway?” de- 
manded the justice. 
“Well,” replied 
“I’m an attorney.” 

“P’raps you are, but I never 
heard one talk like you do. What 
kind of a one are you?” 

“I’m a patent attorney.” 

The magistrate rubbed his chin 
in thought. “Well, all I’ve got to 
say is,” he said, slowly, “that 
when the patent expires, I don’t 
believe you can ever get it re- 
newed again.”—WNational Monthly. 


the lawyer, 


Mr. Justice Maule once ad- 
dressed a phenomenon of inno- 
cence in a smock-frock in the fol- 
lowing words: “Prisoner at the 
bar, your counsel thinks you in- 
nocent; I think you innocent; but 
a jury of your own countrymen, 
in the exercise of such common 
sense as they possess, which does 
not appear to be much, have 
found you guilty, and it remains 
that I should pass upon you the 
sentence of the law. That 
sentence is that you be kept in 
imprisonment for one day,- and, 
as that day was yesterday, you 
may go about your business” 
The unfortunate rustic, rather 
may go about your business.” 
but thought that the law was an 
uncommonly puzzling “thing.” 





OBITUARIES. 


Hon. ALFRED B. DAYTON. 


On December 31 Alfred B. 
Dayton, former District Court 
Judge, died at his home on Bent- 
lev avenue, Jersey City, as the re- 
sult of apoplexy. 

Judge Dayton was a graduate 
of Princeton University, and was 
admitted to the New Jersev Bar 
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as an attorney at the June Term, 
1869. We believe the has not 
been in active practice for some 
years. 

Mr. SAMUEL A. PATTERSON. 

On January 4+ Samuel A. Pat- 
terson, city solicitor of Asbury 
Park and a member of the law 
firm of Patterson & Rhome, died 
at his home of cancer of the 
throat. 

Mr. Patterson was born in 
Freehold, and was a graduate of 
Columbia Law School. He was 
admitted to the Bar as attorney 
at the February Term, 1883, and 
as counselor at the June Term, 
1886. He was for twenty years 
Neptune township attorney, had 
served Avon, Bradley Beach, 
Deal and Allenhurst as counsel, 
and was twice city solicitor. He 
was the attorney for the Ocean 
Grove Camp-meeting Association 
and represented it in all its legal 
work. 


Mr. EDWIN M. WIGHT. 
Mr. Edwin M. Wight, of 
Somerville, died on December 


13, of heart disease, while attend- 
ing services at St. John’s Episco- 
pal Church in that borough. 
Mr. Wight was born in Troy, 
New York, October 31, 1836; 
graduated from Williams College 
in 1857; studied law with Justice 
James R. Whitney, of the Su- 
preme Court of New York, and 
was admitted to practice in New 
York City in 1859. During all 
his future life he practiced at the 
New York Bar, but ‘the was also 
admitted to the New Jersey Bar, 
as both attorney and counselor, 
in November, 1894. Having a 
decided literary turn, he pur- 


chased and edited the Somerset 
“Messenger” at Somerville, from 
1869 to 1871, and again owned 
and edited the Somerset “Demo- 


crat” from 1903 until his death. 
In New Jersey he was best 
known as a newspaper man, of 
which he made an _ unusually 
good, clean representative. He 
never sought or held any public 
office, and in politics was a Demo- 
crat. 


Mr. Samvueu E. Perry. 


Mr. Samuel E. Perry, of Atlan- 
tic City, died on December 19, 
after about two years of illness, 
which, however, did not prevent 
his continuing his office work 
until near the close of his life. 

Mr. Perry, generally known as 
“Captain” Perry, from his having 
been Captain of Company F of 
the Sixth Infantry, New Jersey 
National Guard, before the Guard 
was re-organized, was born in 
Hunterdon county, May 7, 1853, 
being the son of Hon. Edmund 
Perry, who was State Senator of 
Hunterdon county from 1859-’61, 
and was President of the Senate 
in 1861. He studied law with 
Hon. Joseph F. Randolph, of Jer- 
sey City, and was admitted as an 
attorney in June, 1877, and as a 
counselor in February, 1881. He 
began practice in Hunterdon 
county, but soon removed to At- 
lantic county. While a resident 
of Hunterdon (in 1878) he was 
journal clerk of the House of As- 
sembly. In 1889 he became a 
member of the Board of Educa- 
tion of Atlantic City, and soon 
thereafter was appointed Prose- 
cutor of the Pleas of that county, 
trying many noted murder cases. 
He also became President of the 
Atlantic County Bar Association. 
During late years Captain Perry 


built a fine home at Somers Point. | 4 ; 
In politics he was a Democrat, 77 


and as such was a delegate to the © 
National Convention at Chicago 7 
in 1896. r 














